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An attorney is liable in damages to the client for injury sustained as a proximate consequence of the attorney's negligence 
or malpractice. 


As a general rule, an attorney is liable in damages to a client for injury sustained by the client as a proximate result of the 
attorney's negligence. ! An attorney is negligent if he or she fails to exercise reasonable diligence and skill on behalf of the 


client.” To demonstrate that an attorney has been negligent, a party must prove that there is an attorney-client relationship, 
that the attorney neglected a reasonable duty, and that the attorney's negligence resulted in and was the proximate cause of a 


loss or damage to the client.? An attorney may be liable for legal malpractice only if the plaintiff has proven the existence of 
g y may g 


an attorney-client relationship.“ Furthermore, in stating a claim for legal malpractice, it is not sufficient merely to assert an 
attorney-client relationship; the plaintiff must also allege that a relationship existed between the parties with respect to the acts 


or omissions upon which the malpractice claim is based.> 


Any professional misconduct or any unreasonable lack of skill or fidelity in the performance of professional or fiduciary duties 


is malpractice.° An action for legal malpractice is not materially different from an ordinary negligence action; it is simply a 
variety of negligence in which a special relationship gives rise to a particular duty that goes beyond the ordinary duty to avoid 


a foreseeable risk of harm.’ The standard of care normally applied in a legal malpractice action is whether the lawyer failed 


to exercise reasonable care and skill in handling the client's matter, a classical tort negligence standard.® To sustain a cause 
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of action for legal malpractice, the plaintiff must show that an attorney failed to exercise the reasonable skill and knowledge 
commonly possessed by a member of the legal profession,” and what may be negligence on the part of an attorney in any 


particular case must be decided by the facts and circumstances of the situation under consideration. 19 Consequently, to prevail 
on a claim of attorney malpractice, a plaintiff must prove that the attorney's conduct fell below the generally accepted standard 


of practice, |! or fell below that degree of care, skill, and diligence which is commonly possessed and exercised by attorneys 
practicing in the same jurisdiction, 12 but the attorney will not be liable where he or she acts with a proper degree of attention, 


with reasonable care, and to the best of his or her skill and knowledge. 1° For purposes of determining whether an attorney 
committed legal malpractice, what constitutes ordinary and reasonable skill and knowledge cannot be fixed with precision but 
should be measured at the time of representation; if, at that time, laws and rules are clearly defined, an attorney's disregard of 


them is seldom excusable. 14 


The fact that an attorney follows customary procedures will not always insulate him or her from liability, 15 and the practice of 
the majority of attorneys does not conclusively establish the standard of care in a legal malpractice action. 16 The mere length 
of time one is a member of a state bar does not equate with superior professional skills and competence. 17 Tt is ultimately the 


role of the courts to define the standard of care in a legal malpractice action. lg 


Violation of rules of professional conduct; violations of ethical standards. 


An attorney's violation of the rules of professional conduct, while constituting grounds for suspension or disbarment, does not 


provide the basis for a cause of action in malpractice. 12 


While violations of ethical standards do not per se give rise to tortious claims against an attorney, the standards set the minimum 
level of competency which must be displayed by all attorneys; and where an attorney fails to meet the minimum standard of 


à i š x š n 3 
competence governing the profession, such failure can be considered evidence of malpractice. ?® 


CUMULATIVE SUPPLEMENT 
Cases: 


The traditional elements for malpractice actions appropriately afford a remedy for harm from legal malpractice by lawyer whose 
incompetence led to unwarranted conviction, since the duty, the breach, and the harm befall the criminal defendant without 
regard to guilt or actual innocence. Mashaney v. Board of Indigents' Defense Services, 355 P.3d 667 (Kan. 2015). 


Former client failed to state legal malpractice claim, arising from law firm's representation of him in divorce proceeding, relating 
to law firm's alleged failure to present "appropriate evidence" at trial to establish correct value of client's interest in marital asset, 
where record did not support client's allegation that law firm possessed documentation establishing correct value but failed to 
submit it to matrimonial court. Sitomer v. Goldweber Epstein, LLP, 139 A.D.3d 642, 34 N.Y.S.3d 8 (1st Dep't 2016). 


A cause of action for legal malpractice requires the existence of an attorney-client relationship which gave rise to a duty, breach 


of that duty by the defendant attorney, and that the pecuniary damages claimed by the plaintiff client must have been proximately 
caused by the defendant attorney's breach. Desetti v. Chester, 772 S.E.2d 907 (Va. 2015). 


[END OF SUPPLEMENT] 
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